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PARTIES BELOW:
1.

RHN Corporation, a Utah Corporation

2.

J. Alton Veibell

3.

Willow Creek Water Company, L . C , a
Utah Limited Liability Company

4.

Leola J. Ericksen Family Limited Partnership

JURISDICTIONAL STATEMENT
The Utah Supreme Court has jurisdiction over this appeal
pursuant to Article VIII, Section 3, Constitution of Utah,
Section 78-2-2 (j), Utah Code Annotated 1953, as amended and Rules
3(a) and 4(a), Utah Rules of Appellate Procedure.
ISSUES PRESENTED FOR REVIEW
The following issues are presented for review:
1.

Did the trial court error in finding by clear and

convincing evidence that the parties to a deed intended the
eastern boundary to be east 110.95 feet of the eastern boundary
described in deed and intended the northern boundary to be
approximately south 15 feet of the northern boundary described in
that deed?
STANDARD OF REVIEW.
1. A claim for reformation must be proved by "clear and
convincing evidence."
1957).

Naisbitt v. Hodges, 3 07 P.2d 62 0 (Utah

The appellate court will give deference to a trial

court's findings of fact but will review a trial court's
conclusions of law for correctness.

1

PRESERVED FOR REVIEW ON APPEAL
1.

Alton Veibell preserved his right to appeal the trial

court's ruling by presenting his defense at trial.

When the

trial court reduced it's ruling to a judgment on April 13, 2001,
that judgment became a final judgment subject to appeal.
STATEMENT OF CASE
This case involves a claim for reformation of a deed.

In

1967, Alton and Grethe Veibell conveyed a parcel of land in Box
Elder County, Utah to Durell and Leola Erickson.

As agreed upon

by Alton Veibell and Durell Erickson, the boundaries were a
fenceline on the north, the balance of the Veibells' property on
the west and south, and a mutually agreed upon boundary line on
the east.

The eastern boundary line was initially staked by

Alton Veibell with four stakes.

Alton Veibell and Durell

Ericksen then walked the proposed eastern boundary, moved one
stake, and agreed to the eastern boundary as staked.
Durell Erickson then hired Erwin Moser, a surveyor, to
survey the parcel.

Moser's measurement of the distance along the

south border to the N-S Centerline of Section 23 was too long by
110.95 feet.

This led to the following inconsistent call in the
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deed: "thence West 927.7 feet along said South line of Section
23, to the N-S Centerline of said Section 23."

In fact, it was

only 816.75 feet to the N-S Centerline of Section 23 (110.95 feet
less than the deed stated.)
Because Moser miscalculated that distance, he also
miscalculated the number of acres in the parcel as "75.8 acres,
more or less."

The wordings "containing 75.8 acres, more or

less" appear in the deed after the metes and bounds legal
description.

In fact, the parcel contained approximately 64.5

acres (11.3 acres less than the deed stated.)
Because Alton Veibell and Durell Ericksen were unaware of •
Moser's mistake, they believed the parcel contained "75.8 acres,
more or less," and calculated a purchase price for the parcel
based on 75 acres (at $175.00 per acre.)
On August 1, 2000, the Leola J. Erickson Family Limited
Partnership (as successor-in-interest to Durell and Leola
Erickson) filed an Amended Third-Party Counterclaim that included
an action for reformation, seeking to reform the Deed to include
an additional "10 to 20 acres."

At trial, the Partnership

introduced a revised plat for the property, which moved the
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eastern boundary east 110.95 feet and moved the northern boundary
south approximately 15 feet.

The revised plot contained 73.028

acres.
Following the trial, the Court held that because Veibell had
been paid for "75.8 acres, more or less," he should convey "75.8
acres, more or less."

The Court reformed the Deed to contain the

new boundaries requested by the Partnership, thus moving the
eastern boundary east 110.95 feet and the northern boundary south
about 15 feet. (An overlay that shows the boundaries of the
property before and after reformation is attached hereto as
Appendice.) This conveyed to the Partnership 8.5 more acres than
had been conveyed under the deed.

From that decision Alton

Veibell took this appeal.
STATEMENT OF FACTS
1.

On April 10, 1967, Alton and Gretha Veibell conveyed by

Warranty Deed (the "Deed") a parcel of land in Box Elder County,
Utah (the "Property") to J. Durell Erickson and Leola J.
Erickson. (T. 16.) (A copy of the Deed is attached hereto as
Appendice A.)
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2.

Before the conveyance, Alton Veibell and J. Durrell

Erickson negotiated the boundaries of the Property. (T. 18.)
3.

The northern boundary was to be an existing fenceline

and the western and southern boundaries were to be the same as
the western and the southern boundaries of the Veibells'
property.

The eastern boundary line was mutually agreed upon by

Alton Veibell and Durell Erickson. (T. 17-22)
4.

Alton Veibell initially placed four wooden stakes to

mark a proposed eastern boundary line running from the fenceline
on the north to the southern border of his property on the south.
(T. 17-22.)
5.

All four stakes were placed on the west side of Willow

Creek and, as originally staked, "would put [Willow Creek] all on
[Veibell's] side of the eastern boundary. (T. 17-22.)
6.

"Within a week" after Alton Veibell placed the stakes,

Durrell Ericksen and Alton Veibell walked the proposed eastern
boundary as staked by Alton Veibell. (T. 17-22.)
7.

Durrell Ericksen wanted to move the second stake

eastward slightly from the place where Alton Veibell had staked
it so as to place part of Willow Creek on his side, since Durrell
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Ericksen "needed water for his horses." (T. 17-22.)
8.

The second stake was moved as requested and Alton

Veibell and J. Durrell Ericksen then mutually agreed upon the
staked line as the eastern boundary line for the Property. (T.
17-22.)
9.

A map created by LarWest Engineering, and attached

hereto as Appendice B,1

shows where the four wooden stakes were

placed in relation to Willow Creek, a "convenience fence" that
subsequently constructed along the eastern boundary and the other
borders of the Property.
10.

(T. 17-22.)

The Veibells' southern boundary coincided with the

south border of Section 23, Township 12 North Range 2 West, Salt
Lake Base and Meridian ("Section 23") and the Veibells' western
boundary coincided with the N-S Centerline of Section 23. (T.
22.)
11.

Alton Veibell and Durell Erickson never discuss a

specific number of acres to be conveyed,

xv

we were just selling

*The map was created from the legal description found in the
Deed. Alton Veibell testified at trial that the four survey
points marked on the eastern boundary of that map were the
approximate location of the stakes placed in 1967. (T. 17-22)
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from this point to this point to this point to this point." (T.
23.)
12.

Durrell Ericksen subsequently hired Erwin Moser, a

surveyor, to survey the Property and create a legal description
to be used in the Deed. (T. 23.)
13.

Erwin Moser placed a surveyor's pin at the first stake

location, which marked the northeast corner of the Property.
That pin is still in the ground today. (R. 17-23, Vol. 2.)(See
Appendice C hereto.)
14.

The metes and bounds description created by Moser (as

used in the Deed) call the southern boundary as follows:
"thence 927.7 feet along said South line of Section 23, to the NS centerline of said Section 23." (See Appendice A hereto.) 2
15.

The distance from the southeast corner of the Property

to the N-S centerline is actually approximately 816.75 feet.3

2

Moser also created a Surveyor's Certificate which states
the distance to the N-S Centerline as "927.9 feet." The deed
states u927.7 feet." The actual distance is 816.75 feet. A copy
of the Surveyor's Certificate is attached hereto as Appendice G.
For purposes of this Brief, Moser's miscalculation is the
distance found in the Deed - 927.7 feet.
3

Jeff Hansen, a surveyor, calculated the actual distance as
82 0.7 feet. (T. 14 Vol.2.) A computized program used by the
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16.

Moser's measurement (as used in the Deed) to the N-S

Centerline is long by 110.95 feet.4
17.

If one proceeds "927.7 feet along said south line of

Section 23" and does not stop at the N-S Centerline, the property
line goes into property Veibell does not own. (T. 22; T. 14 Vol.
2.)
18.

If one proceeds "927.7 feet along said South line of

Section 23" and does not stop at the N-S Centerline, then the
property description does not close since the point of beginning
is in the N-S Centerline. (T. 23, Vol. 2.)
19.

Because of the state of surveyor technology in the

1960 r s, miscalculating distance between two points during that
time period "was not uncommon." (T. 14, Vol. 2.)
20.

Erwin Moser had a reputation of "not [being] the most

Partnership calculated the actual distance as 816.75 feet.
(Defendant's Exhibit 20.)' For purposes of consistency, the
Partnership's figures on this and other calculations are used in
this Brief.
4

This figure is the difference between 816.75 feet (the
distance along the south border to the N-S Centerline of Section
23 according to the Deed, as shown by the Partnership's Exhibit
20) and 927.70 feet (the distance after reformation, as shown by
the Partnership's Exhibit 18.) Copies of these two exhibits are
attached as Appendice D and E, respectively.
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proficient surveyor around." (T.14, 23 Vol. 2.)
21.

Following the metes and bounds property description in

the Deed are the following words: "containing, in all 75.8 acres,
more or less." (See Appendice A hereto.)
22.

In fact, the Property contained about 64.5 acres. (See

Appendice D hereto.)
23.

The purchase price for the Property was $175.00 per

acre. (T. 67.)
24.

Because the Durell Ericksen and Alton Veibell

understood at the time that the Property contained "75.8 acres
more or less, the purchase price was based on 75 acres at $175.00
per acre.

(The purchase price for the Property was $13,125.00,

or 75 x $175.00.) (T. 65-66.)
25.

The Partnership introduced at trial as "Exhibit 18" a

revised plat for the Property which moved the eastern boundary
east 110.95 feet, and moved the northern boundary south about 15
feet5 and contained 73.028 acres.

5

(See Defendant's Exhibit 18,

This figure is an extrapolation based on the Partnership's
Exhibits 18 and 2 0 (attached hereto as Appendices D and E,
respectively.) An overlap of those two exhibits is shown on
Appendice F. This shows the difference between the Property
boundaries before and after reformation.
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attached hereto as Appendice E.)
26.

Following a bench trial, the Court found that Mt]he

sales price was clearly based upon a specific number
of acres, 75" and "Mr. Veibell was paid for 75 acres." (T. 76
Vol. 2)
27.

The Court found that "the parties intended to [convey

75 acres more or less.]" (R. 75-76 Vol.2.)
28.

The Court ordered that that Deed be reformed to conform

with the new boundaries proposed by the Partnership in Exhibit
18. (R. 75-75, Vol.2.) (See Appendice E hereto.)
29.

The effect of the reformation is to transfer an

additional acreage from the Veibell's to the Partnership, to
transfer most of Willow Creek to the Partnership, to render moot
the original Mosier pin (which marked the northeast corner of the
Property), to render moot the eastern boundary as originally
agreed upon by Alton Veibell and Durell Ericksen, and to abandon
the fenceline as the northern boundary for the Property.
SUMMARY OF ARGUMENT
In 1967, Alton Veibell agreed to sell a parcel of land to
Durell Ericksen.

The north boundary was a fenceline, the west
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and south boundaries were the west and south boundaries of the
Veibells' property, and the eastern boundary was marked by four
mutually agreed upon stakes along the west side of Willow Creek.
Durrell Ericksen hired Erwin Moser to survey the foregoing
parcel of property.

Erwin Moser miscalculated the distance along

the south border to the N-S Centerline of Section 23 as being
927.7, rather than 816.75 feet. The Deed contains the following
inconsistency: "thence West 927.7 feet along said South line of
Section 23, to the N-S Centerline of Section 23."

In fact, it

was only 816.75 feet to the N-S Centerline of Section 23.
Because Moser miscalculated the distance to the N-S
Centerline, he also miscalculated the acreage contained in the
Property.

The Deed states that the Property "contain[s] in all

75.8 acres, more or less."
acres.

The Property actually contained 64.5

Because the purchase price for the Property was based on

$175.00 per acre, Erickson "overpaid" by about $1,487.50 for the
Property (paying for 75 acres rather than 64.5 acres.)
Following a bench trial in this matter, the court granted
the Partnership's claim for reformation, increasing the property
conveyed under the Deed from approximately 64.5 acres to
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approximately 73.028 acres.

The court concluded that because

Veibell was paid for u75.8 acres, more or less," he should convey
vx

75.8 acres, more or less."

The Court moved the eastern boundary

of the Property east approximately 110.95 feet, and moved the
northern border south about 15 feet.
Overpayment for property based on a surveyor's error in
acreage does not provide a legal basis to reform a deed so as to
conform with a surveyor's error.

As summarized below, the law on

reformation of deeds provides that where a surveyor has
erroneously overestimated the number of acres to be conveyed, the
number of acres conveyed is not increased to match the error.
ARGUMENT
I.

THE TRIAL COURT ERRORED IN REFORMING THE DEED.

The trial court errored in reforming the Deed to increase
the acreage conveyed to match the surveyor's error.

Reformation

is only available where a deed fails to conform to what both
sides intended.

In this case, the parties intended to convey a

specific parcel of land, not a specific number of acres.

Parole

evidence, expert witness testimony and the metes and bounds
description found in the Deed all demonstrated that the parties
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intended to convey a parcel bounded on the north by a fenceline,
on the south and west by the Veibells' southern and western
property line, and on the east by the boundary line staked by
Veibell and Ericksen.
Reformation of a deed "is a proceeding in equity and is
appropriate where the terms of the written instrument are
mistaken in that they do not show the true intent of the
agreement between the parties." Hottinger vs. Jensen, 684 P.2d
1271 (Utah 1984).

The one seeking reformation has the burden of

proving a different intent by clear and convincing evidence.
Naisbitt v. Hodges, 307 P. 2d 620 (Utah 1957) (''evidence necessary
to substantiate the mutual mistake of fact must be clear,
definite and convincing...") In this case, the "true intent" of
the parties was to convey a specific parcel of land, not a
specific number of acres.
A.

The Metes and Bounds Description in the
Deed Demonstrates that the Parties Intended
to Transfer a Specific Parcel of Land, Not a
Specific Number of Acres.

In a reformation action, before considering parole evidence
or expert witness testimony, the Court will first see if the
intent of the parties can be determined from the metes and bounds
13

description in the deed.

"[T]he main object in construing a deed

[in a reformation action] is to ascertain the intention of the
parties, especially the grantor, from the language used."
Hartman

v. Porter.

596 P.2d 653, 656 (Utah 1979).

"The

description of property in a deed is prima facie expression of
the intention of the grantor."

Id.

Where there is an

inconsistency in the deed, the Courts will use the "general rules
relating to the construction and operation of deeds" to resolve
the inconsistency.

Hartman

at 656.

In this case, the Deed demonstrates that the parties
intended to transfer a parcel of ground bounded on the north by a
fenceline, bounded on the west and south by the Veibells' western
and southern boundary lines, and on the east by a boundary line
staked and mutually agreed upon by Alton Veibell and Durell
Ericksen. The Deed, however, makes the following inconsistent
call along the southern border of the Property: "Thence West
927.7 feet along said South line of Section 23, to the N-S
Centerline of said Section 23."
to the N-S Centerline.

In fact, it is only 816.75 feet

The Deed also provides that the property

description "contain[s] in all 75.8 acres, more or less."
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If the

call along the southern border of the Veibells' property stops at
the N-S Centerline, there are only 64.5 acres in the parcel.
In this case, the parcel of property the parties intended to
convey can be determined by using rules of construction, without
the need for other testimony.
(i) Special locative calls prevail over descriptive calls.
In determining the parties intent, under rules of construction,
the N-S Centerline as a destination point is more reliable than
the number of feet to reach the destination point, and therefore
the parties are presumed to have intended the call along the
southern border of the Veibells' property to stop at the N-S
centerline.

"The special locative calls are more precise and

particular and thus prevail over the descriptive calls in case of
conflict." Thomas and Backman, Utah Real Property Law, Section
13.05 (b) (7) (i) (D) (8). 6 The N-S Centerline is a special
locative call, and therefore presumed to be more precise than the
descriptive call of the number of feet to reach the N-S

6

See also Thomas and Backman, Utah Real Property Law,
Section 13.05 (b) (7) (iii) (G) ([M]onuments, as a general rule,
prevail over courses and distances, even though it means the
shortening or lengthening of a distance.")
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Centerline, and therefore prevails in case of conflict.
B.

Metes and Bounds prevails over acreage.

If the call

along the southern border stops at the N-S Centerline, then the
true acreage is about 64.5 acres.

The "75.8 acres, more or less"

stated in the deed is based on Moser's measurement error as to of
the number of feet to reach the N-S Centerline.

In construing

the language of a deed, where the metes and bound description
does not equate with a statement of acreage, the metes and bound
description controls.

"A statement of quantity ordinarily adds

nothing to a particular description unless the grantor has
unequivocally expressed an intention to convey a certain quantity
of land." Thomas and Backman on Utah Real Property Law § 13.05
(b) (7) (i) (D) (5)(Lexis L. Publg. 1999). See also Thompson on
Real Property § 90.02 (d) (5) (Lexis L. Publg. 1998); 23 Am. Jur.
2d Deeds § 300.

If a deed contains a conflict between metes and

bounds and acreage, quantity yields to calls unless there is a
clear intent to convey a particular quantity.

Thomas and Backman

on Utah Real Property Law § 13.05(b)(7)(I)(Lexis L. Publg. 1999).
This principal above is even more operative when the words
"more or less" are added. 23 Am. Jur. 2d Deeds § 3 00. When the
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words "more or less" are added to a quantity, the quantity is
regarded as description and not the essence of the conveyance.
See Thompson on Real Property § 90.02 (c) (2) (Lexis L. Publg.
1998); 23 Am. Jur. 2d Deeds § 308.

In this case, since the

acreage was followed by "more or less," the deed on its face
indicates that the acreage was merely descriptive and did not go
to the essence of the conveyance.
Using the metes and bounds description, and applying the
applicable rules of construction, the parties intended the call
along the southern border to stop at the N-S Centerline.

The

parties intended to convey this parcel of land, not a specific
number of acres.

The trial court errored in reforming the Deed

to increase the acreage conveyed to more closely approximate the
surveyor's erroneous acreage calculation.
C. Parole Testimony Demonstrates that the Parties intended
to transfer a Specific Parcel of Land, Not a Specific
Number of Acres.
Even if the Court considers parole evidence from fact
witnesses as to the property intended to be transferred, the
conclusion is the same.

The parties intended to transfer a

specific parcel of ground, not a specific number of acres.
(i) Alton Veibell's testimony.

Alton Veibell testified that

he personally staked the eastern boundary line along the west
17

side of Willow Creek. (T. 17-22.)

Durell Ericksen and he then

walked the eastern boundary line, adjusting one stake.

(T. 17.)

The transferred parcel was intended to be from the staked eastern
boundary line on the east, to the fenceline on the north, to the
extent of the Veibells' borders on the south and west.
never an agreement to sell

There was

xx

a specific number of acres:"

Q: Was there ever an agreement to convey a
specific number of acres to Mr. Ericksen?
A:
We were just selling from this point to this
point and this point to this point. (T.23.)
Mr. Veibell testified that the intent was to convey from the
staked eastern boundary to the N-S Centerline, and that if Erwin
Moser overestimated the distance, that was a mistake:
Q:
[The Deed] states a certain number of feet to
the north/south center line. If in fact the number of
feet to the north/south center line is less than that,
would this number be a mistake?
A:

If its not that much, it would be a mistake.
•

•

•

Q:
Let me ask you, Mr. Veibell, were you
intending to convey a number of feet from here to here,
or were you intending to convey all of your property to
the north/south center line?
A:
Like I told you before, and also attorney
Jenkins, it was from that point to [the north/south
center line.] (T. 77 Vol. 2.)
Alton Veibell was the only witness with actual knowledge of the
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transaction to testify.

Durrell Ericksen and Erwin Moser are

both deceased.
Alton Veibell also testified that he and Durrell Ericksen
built a "convenience fence/; that followed the staked eastern
property line (at least approximately.)7

(The location of that

convenience fence is shown on Appendice A hereto.)

That fence

provides independent verification that the property line as
staked by Alton Veibell and then mutually agreed upon by Durrell
Ericksen was the intended eastern boundary line.

The eastern

boundary was staked on the west side of Willow Creek and the
convenience fence followed that eastern boundary line (at least
part of the way.)
Alton Veibell testified that the placement of the four
stakes and the eastern boundary shown by LarWest Engineering on
the plat attached hereto as Appendice B are the same places he
and Durrell Ericksen had agreed upon.

LarWest Engineering

created Appendice B from the metes and bounds description in the
Deed, but stopped the call along the southern border at the N-S
Centerline.

7

The southern portion of the fence sloped away from the true
boundary line and towards Willow Creek at the south end of the
(T. 89.)
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(ii) Jeff Hansen's testimony.

Surveyor Jeff Hansen

testified that he located the original Erwin Moser "survey pin"
in the northeast corner of the parcel (where Veibell testified
that he had placed the first stake.) (T. 9; Vol. 2.)

This pin is

in the same location as the northeast corner of the LarWest
Engineering Map (attached hereto as Appendice B.) "Erwin Moser,
when he surveyed, had a certain type of pin that nobody else in
the valley set." (T. 9, Vol.2.)

The "Moser pin" was along the

fenceline that marked that north boundary and established the
northeast corner of the Property.
is "still there" (T. 9 Vol. 2.)

(T.8, Vol.2)

The "Moser pin"

It is in the same location that

Alton Veibell testified he placed the first stake, marking the
northeast corner of the Property. (T. 9, Vol. 2) It's in the same
placed that LarWest Engineering located that northeast corner of
the Property using Moser's metes and bounds description in the
Deed. (T. 9. Vol. 2.)

Jeff Hansen's survey, showing the location

of the Moser pin, is attached here to as Appendice C.
The location of the "Moser pin" corroborates Veibell's
testimony as to the location of the eastern boundary, as well as
corroborating the location of the eastern boundary as established
by the surveyors LarWest Engineering and Jeff Hansen using the
metes and bounds description.

The trial court simply cannot
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ignore that definitive evidence of where the parties intended the
eastern boundary to be located, and reform the deed to enlarge
the boundaries so as to increase the acreage.
(iii)

Paul Palmer1s testimony.

This was error.

Paul Palmer testified that

he saw a wooden survey stake approximately 50-150 feet west of
Willow Creek along the south border in the late 1960's or early
1970's. (T. 87.)

This is in the same location that Alton Veibell

testified the stake had been placed, and where Jeff Hansen (and
LarWest Engineering) placed that stake based on the metes and
bounds description in the Deed.

Palmer also testified that based

on his discussions with Durrell Erickson, he understood that
Durrell Erickson intended the eastern boundary line to be on the
west side of Willow Creek. (T. 88-91)
(iv) Testimony of Charlotte Nelson, Leo Ericksen and David
Nelson.

The Partnership presented three adverse fact witnesses.

Leo Ericksen is a son of Durell Ericksen that left home in May,
1967 for two years.

He testified that he did not recall seeing

any survey stakes along Willow Creek during "the late sixties
[or] early seventies." (T. 97, Vol. 2)

David Nelson is a son-in-

law of Durell Ericksen that lived with Durell Erickson during the
summer of 1967.

He testified that in the summer of 1967 he M i d

not see any survey stakes along Willow Creek." (T. 105, Vol. 2.)
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Charlotte Nelson is a daughter of Durell Ericksen who did not
live at home in 1967 but returned in 1969.

She testified did not

see any survey stakes "in the seventies." (T. 108 Vol. 2.)
None of these individuals were parties to the transaction.
Furthermore, their testimony that they did not see survey stakes
does not mean the survey stakes were not placed.

In fact, as

testified by Jeff Hansen, the "Moser pin" is still there.
The location of the original eastern boundary is undisputed.
Alton Veibell (who staked the original boundary and then walked
the boundary with Durrell Erickson) has testified to its
location.

Both LarWest Engineering and Jeff Hansen agree on it's

location based on a survey of the metes and bounds description in
the Deed.

The "Moser pin" is still there and marks the northeast

corner of the parcel.

The "convenience fence" marks the

approximate location of the eastern boundary line (with some
departures).

Even the computer generated "survey" by Charlotte

Nelson, based on the legal description in the Deed, is consistent
with Veibell's testimony and the maps by LarWest Engineering and
Jeff Nelson (see Appendice D hereto.)
The location of the eastern boundary line also demonstrates
that the parties intended to convey a specific parcel of land,
not a specific number of acres.

Erwin Moser miscalculated the
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number of acres in that parcel. The trial Court errored in
granting the Partnership's claim for reformation to make the
acreage conveyed more closely match the surveyor's error.
D. Expert Witness Testimony Demonstrates that the Parties
Intended to Transfer a Specific Parcel of Lan, Not a
Specific Number of Acres.
In this case, the only expert witness was Jeff Hansen, a
surveyor.

He surveyed the Property from the metes and bounds

description in the Deed.

However, his testimony as to the proper

description of the Property was identical to that of LarWest
Engineering.

LarWest Engineerings' survey is attached hereto as

Appendice B and Jeff Hansen's survey is attached here to as
Appenice C.
(i)Point of beginning (intersection of N-S Center and old
fenceline.)

The point of beginning is the intersection of the N-

S Centerline of Section 23 and the fenceline.

The Deed reads:

Beginning at the point in the N-S Centerline of said
Section 23, said point being South 2007.8 feet and West
2645.3 feet (South 111.5 rods and west 160 rods by
record) from the NE Corner of said Section 23;
thence North 81°36' E 807.5 feet along an existing
fence line...
That intersection can still be visibly located.

As Jeff Hansen

testified *[p]art of that fence line is still in.... It's pretty
obvious that that's where the point was suppose to be." (T. 8.)
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Both Jeff Hansen and LarWest Engineering agreed on that location.
(ii)
line."

North boundary - "807.5 feet along on existing fence

Both Lar West Engineering and Jeff Hansen measured

approximately 807.5 feet along the existing fence line and were
in agreement as to the end point, which is where the Erwin
Moshier pin is now located.

It's "still there." (T. 9.)

pin marks the "northeast" corner of the Property.

That

Both LarWest

Engineering and Jeff Hansen were in agreement as to this
location.8
(iii)

Eastern boundary.

The eastern boundary follows

three stakes south to the south line of Section 23:
[From the Erwin Moser pin] thence S 05° 15' W 1097.8
feet; thence S 15° 59' E 1089.5 feet; thence S 07° 07'
W 1332.0 feet more or less to the South line of Section
23.
LarWest Engineering had previously staked the eastern boundary
with rebar, and Jeff Hansen rechecked their work and agreed with
those locations.

(T. 11-12 Vol. 2.)

Both also agreed on the

location of the southeast corner of the property.
2.)

(T. 12, Vol.

Alton Veibell also testified that this was the same eastern

boundary that he and Ericksen had walked (and agreed to.)

8

Jeff Hansen testified that it was actually only 800.3 feet from the beginning point to the
Moser pin. (T. 9, Vol. 2.) Both LarWest and Hansen agreed on the northeast corner of the
Property.
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(iv)

Southern boundary.

The southern boundary goes south

along the south line of Section 23 to the N-S centerline: "Thence
West 927.7 feet along said South line of Section 23, to the N-S
centerline of said Section 23"
to the N-S centerline.

In fact, it was only 816.75 feet

Both LarWest Engineering and Jeff Hansen

agreed that the southern boundary should stop at the N-S
centerline.
In his description, Moser overshot the N-S centerline by
110.95 feet.

Both LarWest Engineering and Jeff Hansen resolved

this inconsistency by stopping at the N-S Centerline.
Hansen testified that

w

Jeff

[s]ince Mr. Veibell cannot sell property

that he doesn't own and deed here... calls out to the north/south
center section line, we stopped at the north/south center section
line ... and then ran north along that calculated centerline to
the point of beginning." (T. 14 Vol. 2.)

If the surveyor had not

stopped at the N-S Centerline, the survey would not have closed
since the point of beginning was in the N-S Centerline.
(v)

Western boundary.

The Western boundary follows the N-

S Centerline back to the point of beginning - "thence North
3348.4 feet (208.5 rods by record) to the point of beginning."
As professional surveyors, both LarWest Engineering and Jeff
Hansen agreed on the parcel that was described in the Deed.
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Attached hereto as Appendices B and C are the survey of LarWest
Engineering and Jeff Hansen.

Both are the same.

The Partnership

did not present an expect witness.
In sum, all evidence established that the parcel intended to
be conveyed was bounded on the north by the fenceline, on the
east by the staked boundary and on the south and west by the
Veibells' property line.

The intent was to convey that parcel of

property, not a specific number of acres.

The trial court

errored by moving the eastern boundary east 110.95 feet and
moving the northern boundary south about 15 feet, so that the
number of acres conveyed more closely matched the surveyor's
error.
D.

The parties never intended to convey that parcel of land.
It is error to increase the Number of Acres conveyed to
match the surveyor's Error.

The Utah Supreme Court addressed this very issue in
vs. Coover,

525 P.2d 41 (Utah 1974).

Percival

In that case, defendants

"advertised for sale tracts of land containing one-half acre."
Id. at 42.
xx

Defendants received funds and signed a receipt for

one-half acre."

Id.

The metes and bounds description in the

deed conveyed less than one-half acre.

The trial court reformed

the deed to include one-half acre and the Utah Supreme Court
reversed, holding that "plaintiffs get what the deed called for,"
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even though less than one-half acre.

Id.

at 42.

The court

hinted that the plaintiff pled for the wrong remedy by failing to
pled for damages.
for...damages.")

Id. at 41.

("Plaintiffs did not ask

However, it was error to reform the deed to

include more than land than called for in the metes and bounds
description.
In this case, the Partnership also M i d not ask for
damages."

The only remedy the Partnership pled or raised at

trial was reformation.

The Partnership was not entitled to have

the Deed reformed.
E.

The Trial Court errored in reforming the Deed because
Alton Veibell was an innocent party.

"The party seeking reformation should not be guilty of
negligence in the execution of the contract and deed." Naisbett
vs. Hodges, 307 P.2d 620 (Utah 1957.)

In this case, the

negligence was that of Erwin Moser, Erickson's surveyor.

Equity

will not reform a deed against an innocent party, in this case
Alton Veibell.

If Erickson's agent overestimated the acreage,

that was no fault of Alton Veibell.

Alton Veibell should not

have more land taken from him than he intended to convey because
of Moser7s mistake.
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F.

The Trial Court errored in Transferring Land not
Included in the Property Description.

A deed cannot be reformed to include land not actually
contained within the description.

"Efforts to interpret a deed

by assessing the parties' intent cannot be used to convey land
not actually included in the description."

Thomas and Backman on

Utah Real Property Law Section 13.05(b)(7)(i)(C)(3)
Publg. 1999.)

(Lexis L.

In this case, the land that was taken from Alton

Veibell through reformation not included in the property
description found in the Deed.
II. RESERVATION OF RIGHT TO CHALLENGE IN BOUNDARY BY
ACQUIESCENCE RULING.
As part of its ruling in this case, the trial court also
quieted two parcels of land along the northern fenceline in
Veibell and the Partnership, respectively, under a boundary by
acquiescence theory.

The Partnership has filed a cross-appeal

and apparently intends to challenge the part of that ruling that
adversely effects the Partnership.

Veibell has not challenged

the part of that ruling that adversely effects Veibell in this
Brief and urges the Partnership to accept the courts ruling (as
will Veibell) on that issue.

In the event the Partnership

chooses to proceed with its cross- appeal on that issue, Veibell
reserves the right to ask the Court in his opposing memorandum to
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set aside the part of that ruling that adversely effects Veibell.
III. COSTS ON APPEAL
Under Rule 34 of the Utah Rules of Appellate Procedure,
Alton Veibell respectfully request costs incurred in this appeal.
See Utah R. App. P. 34(a) (allowing appellant costs if judgment
or order is reversed, or if judgment or order is affirmed,
reversed in part, or vacated.)
CONCLUSION
The property conveyed should not be increased to equal an
erroneous acreage calculated based on a surveyor's error.

Under

the trial court's ruling, every time a price for property is
based on a surveyor's erroneous calculation of acreage, the buyer
can now sue in court and increase the acreage conveyed to match
the error.

This is not the proper remedy.

did not change.
the price.

The intended transfer

It was only the surveyor's error that inflated

The property conveyed should not be increased to

match the error.

For the foregoing reasons, the trial Court's

ruling on the reformation issue should be reversed and Veibell
awarded his costs in this matter.
As to the boundary by acquiescence ruling that adversely
effects both Veibell and the Partnership, Veibell reserves the
right to ask this Court to reverse the part of that ruling that
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adversely effects Veibell if the Partnership proceeds with it's
cross appeal on that issue.

If the Partnership does proceed,

the reasons therefore will be raised in Veibell's opposing
memorandum.
DATED t h i s

d a y of J u l y ,

2002.

CRIPPEN & CLINE,

L.C.

/ -A

Russell A. Cline
Attorney for Appellant

CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the
foregoing has been mailed, postage prepaid, first class mail on
this \[) day of July, 2002, to:

Larry S. Jenkins
Wood Crapo
60 E. South Temple, #500
Salt Lake City, Utah 84111
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APPENDICE A
Warranty Deed
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WARRANTY DEED

THEADORE DELOY Z I L L E S | and VERA V . ZILLES;
Husband and wife; Cache County, Utah
J. ALTON VEIBELL and GRETHE C . VEIBELL^
Husband and wife; Box Elder C o . , Utah
.'-• ••• CUND1FF - .-.'.
WENDELL N . VEIBELL and NANCY/VEIBELL,
Husband and wife, Weber County, Utah;
LILL1E N. VEIBELL,

widow,

Box Elder County, Utah
Grantors,

CONVEY and WARRANT to:
J.. DURELL ERICKSENand ; LEOLA J / E R I C K
SEN
Husband and wife, %oganJ
\ i U'_
in Joint tenancy with full rights of survivorship, and not as
Tenants in common,
Grantees,
for the sum of Teh Dollars and other good and valuable consideration,
the following described land in Box Elder County, State of Utah:

.

Pari of the East-half of Section 23, Township 12 North,
Range 2 West, SLM«, described further as:
Beginning at a point in the N - S center line of said Section
23, said point being South 2007.8 feet and West 2645.3 feet
(South 111. 5 rods and West 160 rods by record) from the
NE Corner of said Section 23; thence North 81 °36' E1
807.5 feet along an existing fence
line; thence S 05* 15 W v
1091.8 feet; thence S 15°59 l E 1089.5 feet; Thence S 07°07^
W 1332.0 feet more or less to the South line of said.
section 23, thence West 927.7 feet along said South line of
Section 23, to the N - S centerline of said Section 23; thence
North 3348.4 feet (208.5 rods by record) to the point of ; *
beginning. Containing in all 75.8 acres f more or less.
;V i

Subject to Oil and Gas lease;
;.'••' rights.to above .land.-;;
WITNESS, the hands of said grantors

Grantors retain all mineral
this

'•'

10th day of April,

Theadore DeLo t

7ZA

•t

Vera V . Z

band and wife

Jton A/eibell,

mmmwmm
+ift Tryrn.Tiiffyj 5K

PLAINTIFFS
EXHIBIT K0. .
CASINO.
DATE RFCn

Z

Wendell N.,.Veibell
ibell

Husband and wife;
Lille N . Veibell,

STATE OF UTAH

)

COUNTY OF BOX ELDER

{ ^

widow

On the 10th day of April, 1967 personally appeared before me,
J.* Alton Veibell and his wife Grethe C . Veibell and Lillie N . Veibell,
j^lcbwy'^esigners of the within instrument, who duly acknowledged to
\ ffi&ai \}fo executed the same,
^^?i^

v

i

y ^

^J

A

/?s

Notary Public, Trehtonton, Utah J
Commission expires July 29, 1970
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,.+ . • J » ~ *' On the 10th day of April, 1967, personally appeared before me
^ • V - ^ L t l ^ : ^ - ' : •" ••••'•• ••^•••'•v-;
^rY-.vr::- - S ^ V ; ^ ' -!.
? / C ^ n e ? d o r e DeLoy
Zilles
and
his
wife
Vera
V
.
Zilles,
the signers of
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die within instrument who duly acknowledged to me that they executed
'v>V
1
?
v
£ 6 F UTAH:'-"-

.) : A ^k

Notary Public, Logan, Utah
Commission expires: *S~*/*7c>

•

On the 10th day of April,- 1967, personally appeared before me,
Wendell Ni Veibell and his wife Nancy Cundiff Veibell, the signers of the
Within instrument, who duly acknowledged to me they executed the same.
"^'v.:.?.'//

V.V ; "
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APPENDICE B
Plat by LarWest Engineering
(some information has been redacted for clarity)
(handwritten information added for explanatory purposes)
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APPENDICE C
Plat by Jeff Hansen
(some information has been redacted for clarity)
(the handwritten information was on original exhibit)
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APPENDICE D
Computer drawing of property prior to reformation
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APPENDICE E
Computer drawing of property after reformation
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APPENDICE F
Superimposed property boundaries before and after reformation
(handwritten information added for explanation)

>r?os b

^

APPENDICE G
Surveyor's Certificate
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It Ervin U. Koser, residing in* Logon ,'CAobt County, O U h , do hereby certify tbAt I Am A Rogistorod
ProfoJfiontl Enginoor. And U n d Surveyor. thAt I bold CortifioAto Ho, k$ AS prtsoribod for by tbo
IAWI of tht SUto of Utah, And tbAt I btYt asdo A survey of tbo proporty shown on ibis sbeot At th**
vogiott of J» Dttrrol Eriokson And described*AS follows!
.Ptrt of tbo EasUbslf of Sootion 23, Township 12%North, iUngo 2 West of ths Sslt U k s B*s* And
Meridian And further dssoribod At follows t
Beginning At'A point in tbo H-S ©ontarlins of said Sootion 23, said point being
And Vtft 9645.3«fott (Soutb ill.5 rodi And Wsst 160 rods by reoord) from tbo NE
.Stotioo 23J tbsnoo N 8 1 W E 805*7 f o t Along An' existing fence linos thence
•;1091.S foot; tbsnoo S 15*59* E 1089.5 f«tt| tbonoo S 07°07f V 1332.0 fost'mors
O&fcoginning.

8outb*2007«8'fost
corn, of said
S 05*15* W
or loss to tbe

Containing in All 75,8 scros more or lets.

X furtbsr certify tbit no isprovoaonts on tbs tbove dssoribod property encroicb upon- the Adjacent
porpsrtiss end tbAt no improve*ents on tbo adjacent properties encrotoh upon tbo Above dssoribod
property.

Survey fort

J. Purre} feftcksoo,

HQQO

APPENDICE H
Findings of Fact and Conclusions of Law
Following Bench Trial

WOOD CRAPO LLC
Larry S. Jenkins #4854
Richard J. Armstrong #7461
500 Eagle Gate Tower
60 East South Temple
Salt Lake City, Utah 84111
(801) 366-6060
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Attorneys for Plaintiff and Third-Party Defendant
IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR BOX ELDER COUNTY, STATE OF UTAH

RHN Corporation, a Utah corporation,

)

Plaintiff,

)

v.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW
FOLLOWING BENCH TRIAL

)

J. ALTON VEIBELL and WILLOW CREEK
WATER COMPANY, L.C., a Utah Limited
Liability Company,
Defendant.

J. ALTON VEIBELL and GRETHE
VEIBELL,

)
)
]
)

]
;

Third-Party Plaintiff,
Vo.

RHN CORPORATION, a Utah corporation;
LEOLA J. ERICKSEN FAMILY LIMITED
PARTNERSHIP; CLARENCE RICHARDS;
LODEES RICHARDS; CHARLOTTE
NELSON; TERRI HOWARD and
GERALD HOWARD,
Third-Party Defendants.

)

Civil No. 980100719

)

Judge Ben Hadfield

J. ALTON VEIBELL,
Plaintiff,
v.
LEOLA J. ERICKSEN FAMILY
LIMITED PARTNERSHIP; all persons
claiming any right, title, or interest in the
following property in Box Elder County,
Utah: Beginning at a Point 1834.75 feet
SO0 10'27,fE and 1629.34 feet S89° 49'33"W
from the NE corner of Section 23, T12N,
R2W, SLB&M, and running then West
1009.35 feet more or less to the center line
of Section 23, then SO0 10'27"E along the
center of section line 150.19 feet more feet
more or less to a point in line with a line
bearing N81° 3r59"E from the P.O.B.,
then N81° 31f59"E 1020.01 feet more or
less to the Point of Beginning. Containing
1.74 Acres more or less.
Defendants.

Bench trial was held October 12-13, 2000 in this matter on the claims remaining
between the Leola J. Ericksen Family Limited Partnership (the "Partnership") and J. Alton
Veibell ("Veibell"). All other matters were either dismissed earlier by the Court or settled by the
parties. Larry S. Jenkins appeared for the Partnership and Russell Cline appeared for Veibell.
Having reviewed the memoranda submitted by the parties, heard the testimony of the witnesses,
and hearing the arguments of counsel, the Court makes the following Findings of Fact and
Conclusions of Law:
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FINDINGS OF FACT ON PARTNERSHIP'S REFORMATION CLAIM
1.

On or about April 10,1967, Veibell transferred property to J. Durell and

Leola J. Ericksen by way of warranty deed. The warranty deed, which was admitted as
Defendants' Exhibit 12, contained a property description prepared by an Edwin U. Moser (the
"Moser description"), who had surveyed the property. The warranty deed also stated that the
parcel conveyed to the Ericksens contained "in all 75.8 acres, more or less." The Moser
description contained in the warranty deed reads as follows:
Part of the East-half of Section 23, Township 12 North, Range 2
West, SLM., described further as:
Beginning at a point the N-S centerline of said Section 23, said
point being South 2007.8 feet and West 2645.3 feet (South 111.5
rods and West 160 rods by record) from the NE Corner of said
Section 23; thence North 81 °36f E 807.5 feet along an existing
fence line; thence S 05°15' W 1091.8 feet; thence S 15°59' E
1089.5 feet; Thence S 07°07' W 1332.0 feet more or less to the
South line of said section 23, thence West 927.7 feet along said
South line of Section 23, to the N-S centerline of said Section 23;
thence North 3348.4 feet (208.5 rods by record) to the point of
beginning. Containing in all 75.8 acres, more or less.
2.

The Ericksens and the Veibells also executed a Real Estate Contract

evidencing the transaction. The Real Estate Contract, which was admitted as Defendants
Exhibit 13, contained essentially the same property description and also stated that the Veibells
agreed to transfer a parcel "containing in all 75.8 acres more or less."
3.

The Real Estate Contract also recited a purchase price for the property of

$13,125. Mr. Veibell testified that the parties intended a price per acre of $ 175. The Court
takes notice that $13,125 divided by 75 equals $175.
4.

The Surveyor's Certificate regarding the Moser description, which was
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admitted as part of Defendant's Exhibit 12, also states that the parcel described contains "in all
75.8 acres, more or less."
5.

J. Durell and Leola J. Ericksen, were the father and mother of the limited

partners of the Partnership, except that one of the limited partners is the Estate of Leola J.
Ericksen. Durell Ericksen died in 1978 and Leola Ericksen placed the property in the Partnership
in 1987 before her death in 1990.
6.

The Ericksens and the Partnership have paid property taxes on 75.8 acres

since the transfer occurred in 1967. Veibell has not paid property taxes on any of the 75.8 acres
purportedly transferred by the 1967 warranty deed.
7.

During the course of this litigation, in the spring of 2000, the Partnership

discovered that an error existed in the Moser description. Mr. Veibell also was not aware of the
error until the Partnership sought to amend its third-party counterclaim to allege a claim for
reformation of the warranty deed.
8.

The Moser description does not close, and as used in the warranty deed

from the Veibells to the Ericksens, the deed description overlaps nearly 10 acres onto property
never owned by Mr. Veibell to the west of what Mr. Veibell owned in 1967.
9.

The Moser description can be made to close in two different ways: (i) by

extending the 807.5 foot call from the point of beginning along the then existing (in 1967) fence
line, which forms the northern boundary of the parcel, to a distance needed to close the
description, or (ii) by shortening the 927.7 call along the southern boundary of the parcel by an
amount so that the description closes. The first option would make the southern boundary of the
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parcel 927.7 feet long, identical to the call in the deed, while the second option would make the
southern boundary only 816.75 feet long.
10.

The evidence shows that if the second option were chosen and the 927.7

foot call along the southern boundary is shortened to 816.75 feet, the Partnership would be left
with less than 65 acres. Plaintiffs Exhibit 6 and Defendant's Exhibit 20 contain drawings
representative of what the parcel would look like if the second option were chosen.
11.

Shortening the southern boundary of the Moser description so that the

description closes would also leave the Partnership without access across its own property to the
southeast corner of its property.
12.

Selecting the first option, lengthening the north boundary call of the Moser

description along the then existing fence line until the description closes, would create a parcel
containing approximately 73.028 acres. That would also make the southern boundary 927.7 feet
long, consistent with the Moser description in the deed, and would allow the Partnership access
across its own property to the southeast corner of its property. Defendant's Exhibit 18 is a
drawing representative of what the parcel would look like if this option were chosen.
13.

The Court finds that the Partnership has shown by clear and convincing

evidence that a mutual mistake occurred in the 1967 warranty deed to the Ericksens.
14.

The parties intended to transfer about 75 acres, yet the Moser description,

if read as Veibell urges, describes less than 65 acres.
15.

The intent to transfer about 75 acres is shown by the plain language of the

warranty deed, the Real Estate Contract, and the Surveyor's Certificate. The language "75.8
acres, more or less" cannot be interpreted to mean less than 65 acres as Veibell urges.
5

16.

This intent to transfer 75 acres is also shown by the purchase price of

$13,125. Mr. Veibell testified the price per acre for the sale was $175 per acre, and $13,125
divided by 175 is 75.
17.

Thus, the Court finds that to give effect to the intent of the parties, the

Moser description contained in the warranty deed must be reformed to be consistent with
Defendant's Exhibit 18. This description will come closer to the existing fence than the
description urged by Veibell and is closer to 75 acres than the description urged by Veibell.
Reforming the warranty deed in this way will reflect the intent of the parties.
18.

Reforming the warranty deed in this way will also allow the Partnership

access across its own property to the southeast corner of its property.
CONCLUSIONS OF LAW ON REFORMATION CLAIM
1.

To show a mutual mistake, a party must show that the terms of the written

instrument are mistaken in that they do not show the true intent of the agreement between the
parties.
2.

A mutual mistake occurred in the 1967 warranty deed to the Ericksens.

That deed purported to convey 75.8 acres to the Ericksens, yet when the description is compared
with what Veibell actually owned in 1967, the description purported to convey to the Ericksens
nearly 10 acres of land Veibell did not own and could not convey. This was not intended by the
parties.
3.

The parties intended a transfer of about 75 acres.
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4.

The intent to transfer about 75 acres is shown by the plain language of the

warranty deed, the Real Estate Contract, and the Surveyor's Certificate. The language "75.8
acres, more or less" cannot be interpreted to mean less than 65 acres.
5.

This intent is also shown by the purchase price of $13,125 because the

price per acre for the sale was $175 per acre, and $13,125 divided by 175 is 75.
6.

Because the Moser description contained in the warranty deed does not

reflect the true agreement of the parties, the Court will reform the warranty deed property
description to describe a parcel of property consistent with Defendant's Exhibit 18. While this
is less than 75 acres, it is closer to 75 acres than the description urged by Veibell.
FINDINGS OF FACT AS TO WEST TRIANGLE
1.

All previous findings of fact and conclusions of law made herein are

incorporated by this reference.
2.

In or about 1958, the Veibells obtained legal title to 208.5 acres based on

the following property description:
Beginning at a point 111.5 rods South of the Northwest corner of
the Northeast Quarter of Section 23, Township 12 North, Range
2 West of the Salt Lake Meridian, running thence South 208.5
rods; thence East 160 rods; thence North 208.5 rods; thence West
160 rods to the place of beginning, containing 208.5 acres.
3.

The north boundary of this parcel separated Veibell's property from

property owned by the Ericksens. Both the Veibells and Ericksens believed that a fence that
separated their properties ran along the north boundary. The fence, however, did not follow the
record boundary line.
4.

Both the Veibells and Ericksens have for years farmed up to the fence line.
7
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5.

When Veibell executed the 1967 warranty deed transferring about 75 acres

to the Ericksens, the Moser description contained in the warranty deed used the fence line as the
north boundary of the parcel conveyed.
6.

Because the 1967 warranty deed used the fence line rather than the record

boundary line as the north boundary of the parcel conveyed, a small triangle of property
containing about 1.74 acres remained in Veibell's name according to the real property records of
Box Elder County.
7.

Veibell has never farmed, used, or otherwise occupied the 1.74 acre

triangle, and Veibell did not make a claim to the 1.74 acre triangle until 1999. The description of
the parcel claimed by Veibell is contained in the caption of this case. .
8.

Immediately following the 1967 conveyance to the Ericksens, the

Ericksens removed the fence that previously divided their property from Veibell's property. The
Ericksens or Mr. Ericksen's family farmed or occupied the 1.74 acre triangle before the
conveyance for decades, and the Ericksens or the Partnership have farmed or otherwise occupied
the 1.74 acre parcel since the 1967 conveyance.
9.

The Ericksens have paid taxes on 75.8 acres of property acquired from

Veibell since 1967, yet because of an error in the 1967 warranty deed the Ericksens have been
allowed by Veibell to occupy only about 65 acres, plus the 1.74 acre triangle.
10.

The Court finds that under the doctrine of boundary by acquiescence title

to the 1.74 acre triangle should be quieted in the name of the Partnership. The Veibells and
Ericksens treated the fence line as the boundary between their properties for decades prior to the
1967 conveyance; indeed, because Mr. Veibell claims that the same fence line should be
8
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recognized as the boundary between his property and the Partnership's property with respect to
the east triangle, Veibell is estopped from claiming that he also owns the 1.74 acre triangle. The
Ericksens and later the Partnership have farmed or otherwise occupied the 1.74 acre triangle for
more than twenty years, in fact for decades.
CONCLUSIONS OF LAW AS TO WEST TRIANGLE
1.

Under the doctrine of boundary by acquiescence, title to the 1.74 acre

triangle should be quieted in the name of the Partnership.
2.

The Veibells and Ericksens treated the fence line as the boundary between

their properties for decades prior to the 1967 conveyance.
3.

Indeed, because Mr. Veibell claims that the same fence line should be

recognized as the boundary between his property and the Partnership's property with respect to
another triangle further east, Veibell is estopped from claiming that the fence did not also
separate the 1.74 acre triangle from his property.
4.

The Ericksens and later the Partnership have farmed or otherwise occupied

the 1.74 acre triangle for more than twenty years, in fact for decades.
5.

Title to the 1.74 acre triangle will be quieted in the name of the

Partnership.
FINDINGS OF FACT-BOUNDARY BY ACQUIESCENCE AS TO
FENCE BY WILLOW CREEK
1.

In early 1967, Alton Veibell agreed to sell a portion of his property to J.

Durrell Ericksen.
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2.

A fence was constructed between the properties and roughly along Willow

3.

The parties presented contrary evidence concerning who constructed the

Creek.

fence and whether it was constructed along the boundary.
4.

The Court has found that the record boundary should be reformed to come

closer to the fence. The Court also finds, however, that the fence was not intended as the
boundary between the properties.
5.

Alton Veibell testified that he did not intend the fence to be the boundary

between the properties. He testified the location of the fence was an accommodation to the
Ericksens so the Ericksen's horses could water in Willow Creek.
6.

The Court has found that the true boundary should be as reflected in

Defendant's Exhibit 18, and that the parties intended that be the boundary and not the fence.
7.

Because the Court finds that the parties intended the boundary to be as

reflected in Defendant's Exhibit 18, the evidence does not establish the fence as the boundary
under the theory of boundary by acquiescence.
CONCLUSIONS OF LAW-BOUNDARY BY ACQUIESCENCE
AS TO FENCE BY WILLOW CREEK.
1.

Alton Veibell never acknowledged or consented to the fence as the

demarcation between the properties.
2.

The fence was not intended as the boundary between the properties. The

parties intended the boundary to be as reflected in Defendant's Exhibit 18.
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3.

The Partnership has not established that the fence along Willow Creek is

the boundary under a theory of boundary by acquiescence.
FINDINGS OF FACT-BOUNDARY BY ACQUIESCENCE AS TO
EASTERN TRIANGLE
1.

On or about 1958, Alton Veibell obtained legal title to 208.5 acres based

on the following property description:
Beginning at a point 111.5 rods South of the
Northwest corner of the Northeast Quarter of
Section 23, Township 12 North, Range 2 West of
the Sale Lake Meridian, running thence South 208.5
rods; thence East 160 rods; thence North 208.5 rods;
thence West 160 rods to the place of beginning,
containing 208.5 acres.
2.

The north boundary of this parcel separated Veibell's property from

property owned by the Ericksens. Both Veibell and the Ericksens believed that a fence that
separated their properties ran along the north boundary. The fence, however, did not follow the
record boundary line.
3.

That fence has been in existence since at least 1920.

4.

The Ericksens have farmed up to the fence line for decades.

5.

Either Alton Veibell or his father have farmed up to the fence, east of

Willow Creek, every year from approximately 1939 to the present
6.

From at least 1920 until his death in 1951, Alton Veibell's father

acknowledged the fence as the boundary line.
7.

From the early 1930's until the present Alton Veibell has acknowledged

the fence as the boundary line.

11

0649

8.

Bryce Ericksen, J. Durrell Ericksen's brother, who grew up in the area,

also testified that he had always understood the fence to be the boundary line between the
Ericksen property and the Veibell property.
9.

The Court finds that under the doctrine of boundary by acquiescence title

to the eastern triangle should be quieted in the name of Alton Veibell. The Veibells and
Ericksens treated the fence line as the boundary between their properties for decades; indeed,
because the Partnership claims that the same fence line should be recognized as the boundary
between its property and the Veibell property with respect to the western triangle, the Partnership
is estopped from claiming that it also owns the eastern triangle. Alton Veibell and his father
before him have farmed or otherwise occupied the eastern triangle for more then twenty years, in
fact for decades.
CONCLUSIONS OF LAW-BOUNDARY BY ACQUIESCENCE AS TO
EAST TRIANGLE
1.

The Veibells have occupied the land to the fence in excess of twenty years.

The land owners on both the north and south side of the fence have acknowledged the fence as
the boundary line for a period in excess of twenty years.
2.

The Veibells and Ericksens treated the fence line as the boundary between

their properties since at least 1939.
3.

Indeed, because the Ericksens claim that the same fence line should be

recognized as the boundary between the Partnership's property and the Veibell property with
respect to the western triangle, the Partnership is estopped from claiming that the fence did not
also separate the eastern triangle from its property.
12
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4.

Alton Veibell and his father have farmed or otherwise occupied the eastern

triangle for more than twenty years, in fact for decades.
5.

Veibell has established a claim for boundary by acquiescence as to the

6.

Under the doctrine of boundary by acquiescence, title to the eastern

fence line.

triangle should be quieted in the name of Alton Veibell.
7.

Title to the eastern triangle will be quieted in the name of Alton Veibell.
_ day of April-, 2001.
THE COURT:

U

adfield, Judge
iclicial District G

AGREED AS TO FORM:
CRIPPEN & CLINE, L.C.

Russell A. Cline
Attorneys for J. Alton Veibell
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WOOD CRAPO LLC
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Richard J. Armstrong #7461
500 Eagle Gate Tower
60 East South Temple
Salt Lake City, Utah 84111
(801) 366-6060
Attorneys for Plaintiff and Third-Party Defendant
IN THE FIRST JUDICIAL DISTRICT COURT
IN AND FOR BOX ELDER COUNTY, STATE OF UTAH

RHN Corporation, a Utah corporation,
Plaintiff,

)
)
)

v.

)

J. ALTON VEIBELL and WILLOW CREEK
WATER COMPANY, L.C., a Utah Limited
Liability Company,

)
)
)

Defendant.

FINAL ORDER AND JUDGMENT

)

J. ALTON VEIBELL and GRETHE
VEIBELL,
Third-Party Plaintiff,
vs.

R H N C O R P O R A T I O N , a Utah corporation;
L E O L A J. E R I C K S E N F A M I L Y L I M I T E D
PARTNERSHIP; CLARENCE RICHARDS;
LODEES RICHARDS; CHARLOTTE
N E L S O N ; T E R R I H O W A R D and
GERALD HOWARD,
Third-Party Defendants.

) ^ - " '
"""-y
A Civil N o . 9 8 0 1 0 0 7 1 9
V
)
—
• = —
)
) Judge B e n Hadfield

J. ALTON VEIBELL,
Plaintiff,
v.
LEOLA J. ERICKSEN FAMILY
LIMITED PARTNERSHIP; all persons
claiming any right, title, or interest in the
following property in Box Elder County,
Utah: Beginning at a Point 1834.75 feet
SO010'27"E and 1629.34 feet S89° 49'33"W
from the NE corner of Section 23, T12N,
R2W, SLB&M, and running then West
1009.35 feet more or less to the center line
of Section 23, then SO010'27"E along the
center of section line 150.19 feet more feet
more or less to a point in line with a line
bearing N81° 31'59"E from the P.O.B.,
thenN81°3r59 M E 1020.01 feet more or
less to the Point of Beginning. Containing
1.74 Acres more or less.
Defendants.

Bench trial was held October 12-13, 2000 in this matter on the claims remaining
between the Leola J. Ericksen Family Limited Partnership (the "Partnership") and J. Alton
Veibell ("Veibell"). All other matters were either dismissed earlier by the Court or settled by the
parties. Larry S. Jenkins appeared for the Partnership and Russell Cline appeared for Veibell.
Having reviewed the memoranda submitted by the parties, heard the testimony of the witnesses,
and hearing the arguments of counsel, the Court has entered its Findings of Fact and Conclusions
of Law and is now prepared to enter this Final Order and Judgment. Accordingly,

2

IT IS ORDERED that RHN Corporation's complaint in this matter is dismissed,
with the parties to that matter to bear their own attorney fees and costs;
IT IS FURTHER ORDERED that judgment is awarded the Partnership on its
third-party counterclaims for reformation of the 1967 deed, which was offered and received as
Defendant's Exhibit 12, and that the property description of the 1967 deed is ordered reformed to
provide a boundary between the properties consistent with Defendant's Exhibit 18. As such, title
to the following described parcel is hereby quieted in the name of the Leola J. Ericksen Family
Limited Partnership:
Part of the East half of Section 23, Township 12 North, Range 2
West of the Salt Lake Base and Meridian, described further as:
Beginning at a point in the N-S centerline of said Section 23, said
point being south 1898.35 ft. and West 2640 ft. (160 rods) from the
NE Corner of said Section 23; thence S83°54'01ME 94.32 ft.;
thence N81°36,00ME 807.50 ft.; thence S05°15»00"W 1091.80 ft.;
thence S15°59'00E 1089.50 ft.; thence S07°07,00,,W 1332.00 ft.;
thence West 927.70 ft. along the South line of said Section 23;
thence North 3348.40 ft. to the point of beginning. Containing in
all 73.028 acres more or less.
IT IS FURTHER ORDERED that judgment is awarded the Partnership on its
claim for boundary by acquiescence as to the 1.74 acre west triangle of property, and that title to
the following described parcel of property is hereby quieted in the name of the Leola J. Ericksen
Family Limited Partnership:
Part of the East half of Section 23, Township 12 North, Range 2
West of the Salt Lake Base and Meridian, described further as:
Beginning at a point in the N-S centerline of said Section 23, said
point being South 1839.75 ft. (111.5 rods) and West 2640 ft. (160
rods) from the NE Corner of said Section 23, thence East 1010.65
ft.; thence S81°31,59"W 1021.80 ft; thence North 150.45 ft. to the
point of beginning. Containing in all 1.745 acres more or less.

3

IT IS FURTHER ORDERED that judgment is entered for J. Alton Veibell and
Grethe C. Veibell on their third-party claim for boundary by acquiescence; as such, title to the
following described parcel of land is quieted in the name of J. Alton Veibell and Grethe C.
Veibell:
Part of the East half of Section 23, Township 12 North, Range 2
West of the Salt Lake Base and Meridian, described further as:
Beginning at a point 111.5 rods South of the NE Corner of said
Section 23, thence West 1629.34 ft. more or less to an existing
fence; thence approximately N81°42,25"E along said fence
1646.56 ft. to the Section line, thence South approximately
237.49 ft. to the point of beginning. Together with and subject to a
49.5 ft. easement along the Section line (East side) of the parcel for
the Cache County Road. Containing in all 4.442 acres more or
less.
IT IS FURTHER ORDERED that all other claims, counterclaims, third-party
claims, and third-party counterclaims not expressly addressed herein are dismissed, and that this
shall constitute the final order and judgment of the Court.
Dated this ±

day of Ap*M, 2001.
COURT:

&

Id, Judge
District Co
AGREED AS TO FORM:

^<^

CRIPPEN & CLINE, L.C.

Russell A. Cline
Attorneys for J. Alton Veibell
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